ceivably this may be done in several ways. Perhaps the simplest is a process of direct questioning of the parties by the arbitrator or judge. Another method is the exchange of written statements in advance of a direct hearing of the parties. Under our Anglo-American system of legal procedure we are committed by tradition and history, by present practice and, probably, by general inclination, except in exceptional cases, to the latter method.-Our system calls for the development of issues by the parties themselves in formal manner in advance of the actual trial. This is accomplished by requiring the serving on the opposing party or the filing in court alternately by the parties of pleadings -written instruments wherein are set forth the statements and contentions of each as to the points and facts in dispute. These pleadings are to be distinguished from the lawyer's oral argument or "plea" made to the court or jury at the trial of the case.' Originally tinder the common law system *This article will appear as the first chapter of a forthcoming book on Code Pleading and is here published through the courtesy of the West Publishing Co.
the pleadings were oral, but for several centuries they have been written and have become technical legal documents, carefully framed by the attorneys of the parties. The content of these documents and the manner in which they are to be employed in the litigation have become the subject of rules in general of a highly refined nature. Pleading is the name given to the legal science which deals with these rules.
The pleadings therefore serve the primary purpose of acquainting the court and the parties with the facts in dispute. They should in so doing point out the actual issues to be settled. 4 Several other purposes may also be served by the pleadings. Thus a Committee of the American Bar Association classified the main purposes to be achieved by the pleadings as follows: (1) to serve as a formal basis for the judgment to be entered; (2) to separate issues of fact from questions of' law; (3) to give the litigants the advantage of the plea of res adjudicata if again molested; (4) to notify the parties of the claims, defenses and cross-demands of their adversaries.' As hereinafter pointed out in the discussion of "runctions of Pleading," the purpose especially emphasized has varied from time to time. Thus in common law pleading especial emphasis was placed upon the issue-formulating function of pleading; under the earlier code pleading like emphasis was placed upon stating the material, ultimate facts in the pleadings: while at the Carroll's Code, 1919, § 87; Mont. Rev. Code, 1921, § 9125; Nev. R. L. 1912, § 8605; N. M. Ann. St. 1915, § 4101; Okla. Comp. Stat. 1921, § 262; Utah, Comp. L. 1917, § 6562; Wy. Comp. St. 1920, § 5647; P. R. Rev. Stat. 1911 , § 5083. ' On the change from oral to written pleadings during the fifteenth and sixteenth centuries, see HOLDSWORTr, HisT. ENc. LAW Rep. 614, 638, 639 (1910) , (prepared by Dean Roscoe Pound and approved by the committee) ; urging that the first function be abandoned, and that the notice function be emphasized. Cf. Shipman, op. cit., 9, 10, on other suggested functions of pleading. present time the emphasis seems to have shifted to the notice function of pleading. 6 It will be observed that pleading is therefore a branch of the law of remedies existing for the enforcement of the substantive jural relations of the parties. The difference between adjective or procedural law and substantive law may easily be over-emphasized since the line between them is shadowy at best. It is, however, desirable that the purely secondary character of procedural rules should be borne in mind throughout the consideration of the subject. These rules exist not to be vindicated for themselves alone but merely to aid in the efficient application of the substantive law.
The system of pleading developed in the English courts of common law after the Norman Conquest and applied in legal actions in this country until the pleading reforms of the middle and the latter part of the nineteenth century is commonly called common law pleading. The system of pleading developed in the English courts of chancery and likewise applied in the equity courts in this country is termed equity pleading. Code pleading is the term applied to the reformed system of pleading initiated by the New York Code of 1848 and now in force in some thirty American jurisdictions. It is this latter system which concerns us in this book. But since it developed from the former systems and in many respects continues various details and parts of them, it is necessary to consider the antecedents of code pleading in the other systems. This is done briefly and in broad outline only.
All the pleading herein referred to is civil pleading or pleading in civil actions, as distinguished from criminal procedure, dealing with criminal actions, or actions by the state for the punishment of crimes. There is a certain amount of pleading in criminal proceedings, and this bears some general similarity to pleading in civil actions; but the distinctions are important and make separate treatment of that subject desirable. It is usual to consider the history of civil procedure in ancient Rome as dividing into three periods. The first, that of. the legis actio procedure, lasted through the early days of the Republic; the second, the period of the formulary procedure, covered the later days of the Republic and the early days of the Empire; and the third, that of the libellary procedure, comprised the latter days of the Empire."
The Legis Actio Procedure.
The first period, as is usual in the history of procedure, was a period of extreme formalism. There were five forms of the legis actio, within the terms of one of which the plaintiff must compress his claim if he would secure judicial relief.
The analogy to the forms of action under the English common law system of. pleading -hereinafter referred to -is striking, though a direct connection between the two is denied.' There is also another analogy between the two systems, for in each the issue is formulated in advance of the actual trial and such trial is had before those who have had nothing to do with forming the issue. At this stage of the Roman procedure, however, the issues were fixed and formal, arrived at before the magistrate (normally, the prctor) by repeating certain traditional terms. The magistrate, if the issue was properly made, then granted the right to proceed to trial. The actual trial was before a iudexr, who was not a public officer, but a private person from a specially selected class.' 0 Under the common law the jury which tries the case likewise receives it with the issue already actually framed, but by the parties in their pleadings rather than by a public magistrate.
The Formulary Procedure.
The immutable oral formulae of the legis actio became inadequate for the growing law. The necessary means of expan-sion were found outside this procedure. The legis actio was available only as between Roman citizens. But by 242 B. C. a special pretor had been appointed to deal with actions where one or both of the parties were aliens. In shaping his procedure the prwtor naturally was guided by the practice which obtained as between citizens, and hence we find him formulating the issue and referring the decision of the issue to one or more private individuals, just as in the legis actio procedure. But with foreigners there was no lex governing as in the case of the legis actio, and hence the proctor drew up the issue to fit the case and this issue was then given by the plaintiff to the defendant and accepted by him.
Thus in the legis actio the issue was arrived at by means ot an oral formula based on a popular statute and rigorously confined to a limited number of claims. In the formulary procedure it was made by means of a written formula capable of being adapted to the greatest variety of claims, drawn up by the magistrate and accepted by the parties. The latter naturally became the more popular; and by act of the prctor urbanwu, followed by legislative enactment, it was made available to Roman citizens. This resulted in the triumph of the formulary procedure over the older form. 11 The influence of the formula thus permitted upon the development of both procedural and substantive law was very great. The prcetor by his power over the formulation of the issue was able to and did reform and remake the substantive law. From the pleading standpoint the procedure is most interesting. We still have the issue-inakizg stage of the trial, but the issue is made by a court officer and not by the parties themselves who are either ill-trained or are anxious to avoid disclosing any more of their case than they can help. The Roman system has been highly, almost extravagantly recommended by a modem writer as avoiding the chief defect of our own system of justice.' 2 It " See citations, note 8, supra.
Kocourek, 8 VA. LAw Rtv. 337, 338: "This method of administering justice was the most remarkable and the most successful that has ever been carried out on a large scale over an extended period in any civilized country"; "the chief defect of our own administration of civil justice * * * we think rests on this proposition; a disputed matter of fact or law or of has somewhat of an analogy under the present English system where causes are referred to masters in chancery for the framing of issues.'
3
The Later Libellary Procedure.
Under the Empire the imperial power limited the power of the prctor, and took to itself the function of developing the law. The prcrtor as well as the hidex became simply a ministerial officer for carrying out the law, and the new procedure then developing followed the form of proceedings before the emperor. The two stages of the trial were abandoned and the entire proceeding was before a magistrate whose function it was to apply the law. By the middle of the fourth century the process of applying for a formula was given up, the parties submitting ,their claims to the magistrate without the formal making of an issue and with only a short statement, or libellus of the ground of suit. 14 It is this system which was followed on the continent, where the Roman law was the basis of the later jurisprudence of. the country, and it is this system in effect which is now in vogue in the continental countries. It also made its impress on ecclesiastical law and so to a certain extent on the equity pracboth, cannot be resolved into simple, ultimate questions of the merits of a controversy by any system of procedure which leaves the formulation of these issues to the adversaries themselves." See also Kocourek, 5 It therefore has probably had a more direct effect upon our modern systems than either of the earlier Roman systems.
MODZRN CONTINENTAL CIVIL PROCEDURE.
Like the later Roman procedure, which formed a part of the civil law, the basis of continental jurisprudence, modem continental civil procedure places little emphasis upon written pleadings prior to the trial. The absence of the system of jury trials renders less important the definite and clear formulation of an issue in advance of trial. A considerable divergence in principle is apparent between the continental and the AngloSaxon systems. Continental jurists have devoted much attention to procedural jurisprudence, whereas our writers on procedure have tended to limit themselves simply to the practical details of their own systems. The researches of modern scholars, especially of Professor R. W. Millar, are now making the continental literature more available to us, and should lead to a greater development-of this aspect of the subject.
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Perhaps the most important divergence so far as concerns our subject of pleading is that under the continental system the principle termed that of "orality," (oral allegations) is followed, while under our own since an early time the principle of documentation, or written pleadings, is followed.
True the continental systems provide for certain written statements of the parties. In general the plaintiff is required to state the nature and grounds of his demand in connection with or in the summons, and in some systems, such as the German, he must set forth the names of the ' LANGDLL, EQUITY PLEADING (2nd Ed.), 1-6, 17-19, 42, 43 A comparison of the two systems with respect to certain other procedural principles will further illustrate the point. Under both all the parties to the case must be given an opportunity to be heard (the principle of bilaterality of the hearing) and the case is presented by them, party presentation as distinguished from judicial investigation. But under the common law the parties, and not the judge, control the advance and prosecution of the suit (i. e., party prosecution) while in European countries the judge has much more to do with seeing to the ultimate disposition of the case (the principle of judicial prosecution applied at least to a modified extent). It is significant that modem English procedure tends to put much greater responsibility upon the judge in the prosecution of the suit. Even more striking is another difference.
In common law procedure, the two main stages of the suit -pleading and trial -were made entirely distinct and if a party did not act at the appointed stage, he lost his opportunity and was later precluded from doing what otherwise he might have done.
(This is termed the principle of stage-preclusion.) On the other hand the continental countries tend towards almost complete procedural freedom. This latter is of course the modern tendency in both England and America, still somewhat restricted by the existence of, jury trials. But the whole trend of the continental systems is to treat the ascertainment of the issues as part of the trial itself. The result is naturally to lessen the importance of pleading. 2 0 A comparative estimate of the two systems from the standpoints of efficiency and of accomplishment is highly desirable. On the surface it is apparent that the continental system has the great advantage over our own of avoiding in the main all the extensive litigation over pleading and procedural points which is such a reproach to our system of justice. On the other hand there should be a considerable advantage in having the issues disclosed before trial. With the differences so made clear, the chances of the parties themselves settling their disputes should be increased, and the actual trial should be much shortened and simplified.
2 ' An inquiry into the comparative merits of the systems involving perhaps such questions as the length of litigation, the length of the actual trials, the cases settled without hearing, the expense, the current criticism of the courts or lack thereof, and so on, might well be undertaken by one of the bodies interested in the advancement of legal science. For the present we may note a general tendency in our law, somwhat comparable to the development of Roman civil procedure, toward the continental practice of not stressing the pleading stage of the trial. So long, however, as we have the jury system of trial, with its natural emphasis upon the previous formulation of the issues, it is unlikely that we shall come fully and completely to the continental practice.
COMMON LAW PLIEADING.
The common law system of pleading came into vogue in England after the Norman Conquest. It developed as a more or less gradual process; the beginnings of most of the common law actions cannot be stated with absolute precision. 2 2 By the time of Edward I it had become a science to be formulated and culti- 
vated.
2 3 From that time until the time of the reforms of the nineteenth century the "science of special pleading" was of the utmost importance and among its devotees are included the great legal names of all but the most recent English law. 24 Since the facts were passed upon by a body of laymen, not by a trained judge, it was felt necessary to ascertain clearly the points of dispute between the parties before the trial was'begun. The institution of trial by jury, which meant so much to our ancestors in their efforts to secure a free and impartial justice, is therefore responsible for this striking characteristic of common law pleading -the development of an issue. 25 Unlike the Roman formulary system the issue was to be made by the parties themselves, not by a judicial officer of the government. Hence under the original idea of common law pleading each party must in turn answer the previous pleading of his adversary by either denying, or affirming and adding new matter (confessing and avoiding) until there is ultimately reached a stage where one side has affirmed and the other has denied a single material point in the case. This was the issue, and except as modified by later rules, provision was made for only one such issue.
26
It was thought to be the glory of the system that the parties themselves would thus in advance of the trial single out and disclose the one material point as to which they were in dispute, thus eliminating all extraneous or agreed matter. The highly technical rules so characteristic of the system of common law pleading were in the main designed either to aid or to force the parties in this manner to formulate the issue. The other great characteristic feature of common law pleading -the forms of action -has a close connection with the triumph of the king's courts over the local courts, a history too long to be traced in detail here. 28 Whenever a litigant desired to sue in the king's court, he was required to procure a writ from the king through the office of the chancellor, that is, from the clerks in chancery. The writ was the king's command directing the sheriff to summon the defendant before one of the king's courts. It served the further important purpose of giving jurisdiction to the court named in it.
2 9 The process of issuing writs came to be strictly limited to cases where precedents existed, so that a litigant had to bring his claim within the limits set by some former precedent. Many writs were developed in reference to land but because of the cumbersome nature of the procedure gradually fell into disuse. Actions for money damages -called personal actions -were the actions in general use under this system of pleading. At its later development, due to the restrictions on the issuance of new writs, these were limited to the famous forms of action -trespass, trespass on the case, trover, replevin and detinue in tort; and covenant, debt, account and assumpsit in contract. The action of ejectment came to be practically a substitute for all the actions concerning land. 30 The practice of the clerks in chancery of forming new writs had ceased by the middle of the thirteenth century. By the Statute of Westminister, 1285, the clerks were directed that, where in a like case (consimili casu) falling under the same right and requiring a like remedy to one where a writ was found, there was no writ, they should frame one, or refer the case to Parliament for the making of one. This was designed to add some flexibility to a system which had already become rigid. According to the current belief (which, perhaps, is not accurate), it did lead t6 the formation of the writ and the consequent development of the action of trespass on the case, from which trover and assumpsit later developed. But it did not bring about a general issuance of new writs. Hence the common law system was limited in the extent of the relief which it could grant and the manner of granting it to the arbitrary units comprising the forms of action. Coupled with this were the refinements enforced to induce the production of an issue, resulting in a highly technical system which afforded none too complete relief.31 The rise of, the courts of equity served, however, to postpone the necessity of reform for some time.
EQUITY PLEADING.
The equity courts developed from the exercise by the king of his royal prerogative through his Chancellor to do justice where the courts failed to do so. Since the first Chancellors were churchmen, they followed the ecclesiastical law. In this way equity pleading goes back through the canon law to the later period of the Roman law, although the connection is not so direct as to have been completely controlling. 3 2 But we do find a general similarity between the English equity system and the Roman libellary procedure in the absence of a separate body for the trial of facts and hence the absence of emphasis upon the formation of an issue. Likewise there were no forms of action in equity; the complainant stated his case at large in the form of a petition to the Chancellor. The pleadings in equity were, however, quite detailed, since, being sworn to, they gave the facts upon which the case was decided. No formal trial with witnesses was ordinarily had, at least until modem times. The equity procedure was much more flexible in many respects, particularly as to joinder of parties and of actions, and as to the form and kind of judgment which might be rendered. 33 The later reform of -pleading by the codes owed much to equity pleading. When it was proposed to combine the common law and equity systems into a single blended system, it was to equity that the codifiers went for most of their modifications of the common law. This appears in such matters as the statement of facts, which in principle followed the equity procedure though without the same detail, the joinder of parties, which was taken directly from equity, and the split judgments of the code.
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The equity procedure itself was designed as a flexible system to meet varying claims and hence was of a kind to appeal to those who were attempting to change the harshness and inflexibility of the common law. But equity jurisprudence too had tended to become rigid; the procedure seems to have aggravated the delays apparently natural to all systems of law, and hence it also came to the point where it was not fulfilling the needs of a growing and developing system of law. The division of the remedial justice into two systems with two courts entirely distinct from each other intensified the defects inherent in each system. A litigant not infrequently would have to be sent out of court to bring his action in another tribunal simply because he had chosen the wrong one. Since the rules governing the choice of tribunal were not always clear and easy of application, the harm to innocent seekers for justice was great. 35 THr REFORM OV PLEI ADING. portant outcome of that epoch-making work, -one not expected and hardly to be appreciated by that great exponent and defender of things as they were -was in the reaction to it of a young pupil of. Blackstone, Jeremy Bentham, who heard the lectures later published as the Commentaries and was affected by the 'system there described in quite the opposite way from the lecturer himself.
" G Bentham then and there began his long continued attack on abuses in the administration of justice. His work continued for half a century and very slowly he and his followers set in motion a movement for law reform whicl had the most important results in both England and America. 3 7 In England beginning in 1828 Parliament appointed a series of commissions to examine the law of procedure and other subjects and to report changes to be enacted. The first tangible reform was the "Hilary Rules," the "New Rules" of 1834, passed at Hilary term and framed by the judges in pursuance of the statute of 3 & 4 Win. IV, c. 24. The especial accomplishment of. these rules was to limit the scope of the general issue in the formed actions and to force the defendant to set up affirmatively all matters other than a denial of the breach of duty or wrongful act of the defendant.
38
In 1848 came the first of the American reforms of pleading with the adoption of the New York Code. Undoubtedly this further stimulated the reform movement in England.
3 9 -The next step was the Common Law Procedure Act, passed by Parliament in 1852, followed by a series of statutes reforming the system of pleading at law and another series reforming the pleadings in equity. These made important changes. Thus the Common Law Procedure Act provided for joinder of causes of action even though not of the same form of action, so breaking down the distinctions between the old forms of action. But these reforms were not drastic enough to suit the demand. In 1873 was passed the Supreme Court of Judicature Act which consolidated the great English courts at Westminister into one Supreme Court of Judicature and established a uniform law of procedure therefor. 40 There was thus obtained the fusion of law and equity provided for earlier by the New York Code of Civil Procedure and the American codes. The procedure is in general similar to the American code pleading, but in many respects it has gone beyond the American system. It has furnished the model for some of the most advanced provisions in the most modern American practice acts. 41 It is noteworthy in that the act itself does not regulate the details of practice but leaves these to the court, which makes and changes rules of practice. This has resulted in a highly flexible system, subject constantly to the revision and improvement which circumstances and experience show to be necessary. It is one of the most generally commended features of the English procedure.
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The English reform influenced the Connecticut Code of 1879, one of the most successful of the American codes, 43 but until comparatively recent times it has not had the attention it deserves from American lawyers. The present tendency seems to be, however, to look to that system in the main for the changes now to be made in our pleading, so that a greater familiarity with .35 & 36 Vict., c. 66 ; for the act and its amendments, see The Annual Practice (1924), 2024-2154; for the history of the reform, see Birell, Odgers and Bowen, op. cit. note 35, supra; HEPBURN, THE DEVELOPMENT OP CODE PLEADING, Chap. VI.
" These provisions are referred to hereinafter. Examples may be found in the provisions for joinder of parties, for pleading in the alternative, and that in case of conflict between the rules of law and equity, the equity provisions shall prevail. English rules and precedents may be demanded in the future of the American lawyer. Opinions differ as to the complete success of the English system. 44 It must be admitted that, as the. number of judicial rulings show, the English procedure is not entirely simplified.
45 But many of the provisions seem well designed to secure practical convenience of trial and are worthy of emulation in our system, especially in their manner of expression which is not that of arbitrary nomenclature and definition so much as of direction for the guidance of the trial court. In New York the movement for reform, which had been making some real strides in England, became especially strong just prior to the middle of the nineteenth century. By a new constitution, adopted in that state in 1846, the court of chancery was abolished, and there was created in its place a court having general jurisdiction in law and equity. rurther, the next legislature was directed to provide for the appointment of three commissioners "to revise, reform, simplify and abridge" the practice and pleadings of courts of record of the state. 47 The following year .the legislature instructed the commissioners more explicitly, directing them "to provide for the abolition of the present forms of action and pleadings in cases at common law, for a uniform course of proceedings in all cases whether of legal or equitable cognizance, and for the abandonment of all Latin and other foreign tongues, so far as the same shall by them be deemed practicable, and of any form and proceeding not necessary to ascertain or preserve the rights of the parties." 48 The commission speedily went to its task and the following year reported a code which with some amendments was passed on April 12, 1848, and became operative on the following first of July. 49 The code was in large measure the work of David Dudley Field, one of the commissioners, and is generally referred to as the "Field Code." 50 Though so expeditiously prepared and enacted, it has served as the model of all succeeding codes in this country. 51 Characteristics of the Code. Probably the most important characteristics of the code were the one form of action and the system of pleading the facts. The first still remains as the crowning achievement of the codes, although in many respects the full benefit of the change has not been completely realized even at the present time.
52
The forms of action were abolished, the separation of law and equity was done away with, and in its place the codifiers planned a blended system of law and equity with only a single form of action to be known as the civil actiom. 53 As to the second characteristic, it was planned that the parties should in their pleading state the facts in simple and concise form. Rep. 818, 822, 827, 861, 872, 906, 927, 946, 950, 954, 983, 988, 1027. ' Infra, p. 537.
Of the above states Arkansas, Iowa, Kentucky and Oregon still retain a formal distinction between law and equity. The remainder have the blended system. 6 0 Florida adopted the Code in reconstruction days in 1870. The times were inauspicious and three years later the Code was supplanted by a modified common law system. 61 This is the only case where code pleading, once adopted, has been repudiated. 0 2 It has been customary to classify the non-code states as common law states and "quasi code" or "quasi common law" states. 3 The distinction is attempted to be made on the basis of nearness of resemblance to the old common law system or to the code system. But nowhere is the old common law system entirely in force; all the states have made some approach to the code principles. In the non-code states in general the formal distinctions between law and equity are maintained although considerably broken down, especially by the presence of statutes allowing "equitable defenses" in actions at law. 0 4 Often some distinction between the forms of action is maintained, such as one betweentort and contract; but where the forms of action have been most retained, there is some modification of the common law, particularly the abolition of the distinction between trespass and trespass on the case. 5 The following may be a This is true even in Illinois, whose "pleading and practice are not only derived from the common lav system, but they are in fact that system, modified, however, by some legislation, which still leaves them the nearest approach to the English law of procedure, as it existed before the passage of the Judicature Acts, now remaining anywhere in the world. Some states provide merely for the joining of counts in trespass and case, treated as the "quasi common law" states: Massachusetts, Mississippi, Alabama, Maryland, Tennessee, Georgia,. Texas, and Michigan . 6 The following may be treated as common law jurisdictions: Delaware, District of Columbia, Florida, Illinois, Maine, New Hampshire, New Jersey, Rhode Island, Vermont, Virginia, and West Virginia. 67 Pennsylvania in 1915 adopted a simplified practice act in some -respects unique but probably justifying the inclusion, of, that state in the class of quasi code states. 68 In New Jersey, where the equity and law courts are entirely distinct, a Practice Act was adopted in 1912 for the law courts, which was an advanced system modelled on the English practice. This likewise has had an important effect on the recent New York revision of the Code." Louisiana has a practice code following the civil law of that state. While we deal especially with code pleading in this book it would be a mistake to suppose that a study of the procedure of those other states is not instructive to us. Thus Massachusetts seems to have a very workable system, with particularly simple and desirable methods for stating the case, which may serve as a model for code pleaders.
7" Again many of those states in certain particulars may be more advanced than the code states. Thus Rhode Island was one of the first and is now one of the few states to follow the English system of allowing pleading in the alternative ;12 while New Jersey has the most modern system as respects joinder of parties and of causes, and as respects the rule making power in the judges. 3 It may be -indeed it is to be hoped -that code pleading will lose its distinctive. characteristics in a general American system applied in practically all the states. This would undoubtedly correspond rather closely to the present English system. FEDERAL PLEADING.
As a result of history and perhaps in part of an unfortunate belief that under the Federal Constitution separate courts of law and equity are necessary, Congress has failed to provide for the amalgamation of the two systems. 75 Though the district court now sits both as a court of law and as a court of equity, the two jurisdictions are kept entirely distinct. (There is, however, a statute passed in 1915 allowing equitable defenses in actions at law.) 76 It is provided that "the forms and modes of proceeding in suits of equity and of admiralty and maritime jurisdiction in the district courts shall be according to the principles, rules, and usages which belong to courts of equity and of admiralty respectively," and the Supreme Court of the United States is given power to establish rules of practice. 77 It has exercised this rule making power, and the equity rules have been subject to several revisions. 78 The last revision, that of 1912, much simplified the procedure and closely follows the code provisions in many sections, such as those dealing with parties. There is thus established a uniform simplified procedure in equity for the Federal courts throughout the country.
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On the law side the situation is not satisfactory. Here Congress by the Conformity Act, originally passed in 1872, has provided that "the practice, pleadings, and forms and modes of proceeding in civil causes, other than equity and admiralty causes, in the district courts shall conform, as near as may be, to the practice, pleadings, and forms, and proceedings existing at the time in like causes.in the courts of record of the state within which such district courts are held."
8
The first difficulty lies in the question when conformity is to be had. -The Federal courts constitute an entirely independent judiciary system, and no conformity is to be had in conflict with positive provisions of Federal legislation; in any event the conformity is only as "near as may be." The second difficulty is that unlike the equity procedure there is not a unified practice for all the Federal courts. The attempt is made to apply all the differing rules followed in the various states. Instead of aiding in establishing uniform pleading generally the Federal conformity practice has simply served to emphasize the discord of our procedure. Rep. 131 (1915) . The rules were then changed. The Bar Association has since recommended a standing Rules Committee of judges and lawyers, 19 Col. Bar Ass'n Rep. 176, 220 (1916) ; 27 ibid. 339 (1924) .
As pointed out by the Report of the Joint Legislative Committee on the The Throop Code with amendments, additions and repeals continued in effect until 1920. Attempts were made to secure revisions notably by commissions appointed by the legislature in 1895 and again in 1900, both making reports which were not adopted. In 1904 a Board of Statutory Consolidation, consisting of five able lawyers, with Judge A. J. Rodenbeck as chairman, was created to consolidate the general statutes of the state and to revise practice in the courts. The Consolidated Laws of rpo 9 was the first fruit of their labors. In 1912 the legislature authorized this board to present a detailed plan for the revision of practice. This was reported in 1915, and consisted of a short practice act of 71 sections, and 401 rules of court, thus definitely following the English precedent. The work was ably done and the Report is available for study in connection with future reforms of pleading. The legislature created a Joint Legislative Committee on the Simplification of Civil Practice and referred the report to it. This committee reported in 1919, rejecting the main feature of the Board report -a short act with broad rule making power in the court -and offering a Civil Practice Act which was adopted in 1920 and went into effect October 1, 1921." ' This new act is a combination of the old code and the modern English system. It is not a thorough-going adoption of the English system as was the New Jersey Practice Act of 1912. Certain provisions such as those for joinder of parties are taken directly from the English practice. Unfortunately the legislature seems not to have realized the inter-relation of the various subjects. Thus, having liberalized the provisions for joinder of parties, it proceeded to retain the old code provisions for joinder of causes. The two parts of the code must often be applied together, so that we have two utterly inconsistent tendencies. 8 7 Again while some rule making power is given the judges, the Act attempts to prescribe the details of practice, contrary to the teachings of experience under the old New York code. The Act is in many ways an advance over the former code; it has succeeded in materially reducing the bulk of the code, largely by transferring substantive law provisions to the appropriate substantive law sections; and it incorporates many of the most advanced provisions of the English and other systems."" But it continues the old policy of legislative control of the details of practice. 8 9 The process of amendment has already begun and unfortunately may be expected to continue. 90 In 1919 the American Judicature Society prepared a model code and rules of civil procedure. This work is also based 32 Yale L. 3. 384; 137 E. 66th St. v. Lawrence, 118 Misc. Rep. 486, 194 N. Y. S. 762. " These will be discussed in appropriate places ir, the proposed book. Among them may be noted the much more liberal provision as to joinder of parties, pleading in the alternative as to parties, abolition of demurrers, and provision for summary judgment on motion-the latter a most impor- Arguments of the Committee for refusing to adopt the Board's recommendation are given in its Report, 1919, 5, et seq. It felt that the Board planned to give the judges functions they were not properly called upon to perform, that the code should contain a complete system of practice, rather than have the system partly in the code and partly in rules, and that the legislative system would give definiteness. The State Bar Association seems rather consistently to have favored the plan of the Board and the criticism of the Civil Practice Act was very severe. In general see the reports from 1916 on, and especially 44 N. Y. St. Bar Ass'n Rep., 1921, 420, et seq., 441, et seq., 525, et seq. , and remarks of Judge Rodenbeck, 532-545. It was admitted by Judge A. T. Clearwater, an advocate of rule-making power in the judges that "Personally, I am satisfied that the majority of the profession ir this State are unwilling that the Judges should formulate rules of procedure." 44 ibid. 531. Such a point of view on the part of the members of the bar, while perhaps typical of a conservative profession, is quite at variance with the practically unanimous view of students of the subject generally. See discussion hereinafter, this article.
' Amendments to the Civil Practice Act have been made by each succeeding Legislature beginning in 1921. Cf. 46 N. Y. St. Bar Ass'r Rep. 123 (1923) , that the amendments were not as numerous as expected.
largely on the English experience and it, as well as the proposed Rodenbeck Code, should be carefully studied by all draftsmen of codes and rules of procedure.0 1 FUNCTIONS OF PLEADING.
Pleading should perform the office only of aiding in the enforcement of substantive legal relations. It should not limit the operation of the general law which defines rights and duties, privileges and powers of individuals, but should aid in the enforcement of such relations. It is a means to an end, not an end in itself -the "handmaid rather than the mistress" of justice.
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This would probably be generally admitted. Even so we will probably favor a strict enforcement of pleading rules if we expect a great deal of it. As we have seen under the common law system much was expected of pleading. The exact issue had to be defined by it. To enforce this result, the rules were insisted on to an extent that, as it now appears, form was exalted over substance, arid the means became the end. Under the civil law little is expected of pleading. Consequently, continental jurists need not insist on the enforcement of pleading rules and their pleading decisions are few. The "liberal" pleader expects less of pleading than the "strict" pleader. Consequently we need to determine our point of view before we can decide how to approach pleading problems.
Though we are historically committed to the policy of requiring the pleadings to determine the issue, and still continue to a considerable extent in this position, we are gradually learning to expect less of pleading. The insistence on it seems often not Roscoe Pound, Some Principles of Procedural Reform, 1910 , 4 Ill. L. Rev. 388, 402. Dunnett v. Thornton (1900 worth the price. The difficulties are accentuated by lack of sufficiently well-trained lawyers among the members of the bar. It takes great skill as well as a thorough knowledge to be a good pleader. Many judges naturally will hesitate to sacrifice the rights of clients because of the pleading mistakes of their attorneys. Moreover popular opinion is likely always to take the side of the clients which may show itself in legislative action as well as in criticism of the judges. We are therefore in a middle position between the common and the civil law. We still expect something of pleading but are more disposed to realize that there are difficulties in the way of complete achievement of its ends. Hence we have our modern so-called liberal attitude towards it. We tend towards the civil law system; we shall probably not reach it for many generations, if at all. Perhaps, however, the future may devise some test of the relative values of the two, so that a definite choice may be possible.
Issue Pleading, Fact Pleading and Notice Pleading.
For the present we may attempt to state the main purpose of pleading as we now conceive of it. If the common law may be termed issue pleading, since its main purpose was the framing of an issue, code pleading may be referred to as fact pleading in view of the great emphasis placed under the codes upon getting the facts stated.
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At the present time there is advocated what is called notice pleaduig. This is in general a very brief statement designed merely to give notice to the opponent. It has been used apparently with considerable success in the field of municipal courts and is now urged for general adoption. An analysis of the new proposition shows that it differs in the main in the extent of generality of statement permitted. Thus, instead of describing the particulars of an accident, only the time and fact of the accident are referred to.
9 5 There is not so much a change in the kind of pleading as a change in emphasis. The common law pleading both set forth facts and gave notice, but stressed mainly the framing of the issue; the code produced one or more issues and gave notice, but did this while setting forth the facts. So notice pleading, giving some facts, presents a very broad issue. It is perhaps doubtful if we are now prepared to go to the complete lengths of brevity urged by the proponents of notice pleading, except in isolated cases. But without so doing we may properly put the emphasis where they do. This, it seems, is in effect the modern tendency. The aim of pleadings should be therefore to give reasonable notice of the pleader's case to the opponent and to the court.
"6 The notice to the court is perhaps the more important, for in general the opponent knows enough about the case to relieve us of worry about him. In fact we have spent altogether too much thought over the danger of surprising a defendantY 7 If his case is prepared at all adequately he will not be surprised. Our solicitude for him will simply result in giving him opportunities to delay the case and harass his opponent. The main purpose of the pleadings should therefore be to give the trial court a proper understanding of the case. If the trial court is adequately informed of the issue by the pleadings, it means that the parties are likewise so informed. It is for the court not the litigants to vindicate pleading rules.
9
To state such a purpose is not to solve all pleading problems, but merely to give what should be the end in view. We may then test our solution of the problems by seeing how well they achieve this end. The code purpose of stating the facts did not work. Facts are not such definite and certain things as the codifiers apparently believed. There are more specific facts and less specific facts, but not merely facts as isolated from law or evidence. This was the least successful part of the code reform.
99 It may therefore properly give place to the purpose of fair notice. 638, (cited supra, note 5) stating that the other functions of pleading, so far as they should be retained, will be at least as well served as now. The brief survey of pleading made in this article should show that no system of pleading yet devised may be considered final, and that unless pleading rules are subject to constant examination and revaluation, they petrify and become hindrances, not aids, to the administration of justice. Many lawyers are disturbed by the idea that the rules of practice must be changed.
There is always a strife for that delusive certainty in the law.
Lawyers who have become accustomed to a system think that it achieves such certainty. Unforttinately, however, that hopedfor end is not secured by repeated attempts to define a pleading rule. This is because the law suit is -to vindicate rules of substantive law, not rules of pleading, and the latter must always yield to the former. The uncertainty of pleading rules, even though defined and re-defined, will be only too apparent as we proceed with the discussion of the subject. The matter of joinder of parties is perhaps a striking example of the failure of the courts to clarify the subject by continual definition. Moreover, pleading rules naturally tend to become harsh and inflexible. This has been well expressed by Professor Hepburn when he speaks of "the inveterate nature of the incongruity" between procedure and substantive law: -that "the former petrifies" while the latter is growing, and "the conservatism of the lawyer preserves the incongruity."' It is interesting, if somewhat -depressing, to observe the gradual development of an involved and technical practice from the piling up of precedents on an originally simple code. 2 The moral seems clear. The ministers of justice must be eternally on the job of keeping their tools keen and bright. It is not a misfortune for a code of procedure to require revision; it is its nature.
Rule-Making Power in the Judges.
How should such revision be accomplished with the least disturbance? A general periodic revision of the code is disturbing; further it is not necessary. If the court is empowered and directed to make and alter rules of practice, the requisite flexibility of procedure may be obtained. Any change made at any one time is likely to be so small as not to give the effect of constant change and uncertainty in the entire code. and yet some change will actually be expanding and developing the code as need seems to demand. This system has worked well in England and in some states in this country where it is followed in whole or in part.
3 It is almost universally considered by writers as the first and fundamental step in procedural reform.
4
Of objections raised to it none seem substantial except the one that the courts too will not exercise the power, a criticism of the courts rather than the system. The objection of resulting uncertainty in the practice has been stated. The objection that this is not a judicial function has been often answered; in fact, according to the view of many, the court has the inherent power to make such rules even in the absence of statute. 5 The objection that our judges, being politically chosen-, are not sufficiently able to regulate practice seems to give its own answer. By all means let us have abler judges, if possible; but no system of arbitrary technical rules, the exact meaning of which is not clear, will make up for lack of ability in the court. That weakness is concealed behind an indefinite rule is no gain. In any event the judges are likely to give better practice rules than the legislature. It is, however, a practical objection that unfortunately the judges too need some stimulus to reform. Perhaps the best method is that of the rulemaking power vested in a unified court, with a directing head, and with some agency, possibly a "ministry of justice," responsible to the electorate and charged with the duty of initiating and advocating reforms of this kind. Should the entire code be revised, as a preliminary to the establishment of rule-making power in the judges? No totally new system is apparently now to be desired, but nevertheless it seems desirable, as the New York Board of Statutory Consolidation concluded, to repeal the present code entirely. In its place may be substituted a statute committing the entire matter of pleading to the courts under their rule-making power, as in Colorado; or a short general code, giving the fundamental principles of practice, and committing the details to the courts, as in New Jersey and under the system proposed by the Board of Statutory Consolidation for New York. 7 The change will not be as great as the lawyers are likely to fear, for the fundamentals of pleading will remain the same. It will probably be not more than that occasioned by the Civil Practice Act of 1920 in New York, though the framers of that act refused the more thorough reform on the ground of the drastic character of the change and consequent un-settlement of practice. Nor should revision mean simply the transfer of the present provisions from the statutes to the rules. Improvement in the statement of the provisions themselves is most desirable. It is only an-unsubstantial dream to think that constant attempts at definition have made these provisions clear; they merely served to make the blindness of the provisions more apparent. The original framers of the code desired to lay down rigid rules that would leave nothing to discretion and the operation of which could always be definitely foretold. Even in taking over equity principles of convenience and flexibility, they attempted a precise statement with a seemingly definite content, as in the case of joinder of parties and of actions. This was most unfortunate, as it has turned out in practice.8 It does not seem possible to apply mechanical rules to pleading, where the enforcement of such rules is not the end in view in the litigation. The terms used by the codifiers proved hopelessly indefinite. The rules may be refrained to indicate the purpose sought to be achieved. They may give the guiding principle to the court, but this must be worked out by the court itself, and a large measure of discretion is necessary. Thus, under the English, New Jersey and New York acts the guiding principle of joinder of parties is made to be the "existence of a common question of law and fact." This seems a much more workable principle than the blind language of the old code.
9
Further improvement along this line seems possible.
Incidental Reforms in Pleading.
As hereinafter indicated, a clearer analysis of many pleading problems may aid to better the practice. But there are several instances where the codes or governing rules themselves should be amended to permit of desirable changes.
These proposed amendments also are discussed in their appropriate connections in the following pages. Among these may be included freer joinder of parties plaintiff and defendant, and of causes of action, including freer privileges of bringing in new parties and of intervention; the waiver of jury trial by failing to claim it within the proper time; pleading in the alternative both as to parties and as to the facts; restriction of. the relief granted to that claimed only in cases of non-appearance (not where no answer is filed); abolishment of the demurrer and the taking of objection by motion; summary judgment on motion; still freer power of amendment; the declaratory judgment, etc.' 0
Miscellaneous Practice Reforms.
These changes in the rules of pleading should be accompanied by changes in the organization of the courts and in other parts of the practice system. It seems that the judges will not exercise their rule-making function without some directing head, and perhaps not even then without impetus given by some social agency in touch with and responsive to political needs." Thus the system so generally urged to secure administrative efficiency in the courts of a unified court of many judges under the direction of a presiding judge appears also necessary in connection with the suggested pleading reforms. Rep. 145 .) It is recognized that reform measures should not be obnoxious to the lawyers, for it is the bench and bar who must work with the rules of practice and pleading. Nevertheless it seems always true that many, perhaps most of the bar, will prefer the system with which they are familiar, rather than something unknown which may even work better. Practice reforms from the days of Jeremy Bentham and of David Dudley Field have always had to meet such opposition. See note 27, supra; Hepburn, op. cit. 18. It seems, therefore, that a change otherwise desirable ought not to be refused merely because of such opposition. In time it will probably change to support as in the case of the code generally.
"1 Cf. 
Abolition of Pleadings.
All pleadings have been dispensed with before some tribunals, notably administrative tribunals such as workmen's compensation and public utilities commissions, special courts such as probate courts, and courts for the expeditious settlement of small claims. It has been feared by some lawyers that this was the forerunner of a general movement to abolish all pleadings.', It would seem, however, that these cases are of a special nature. In the case of small claims courts, the matter in dispute is small and usually there is little issue to be made, the defendant's real hope of defense being the expense to the plaintiff. Here formal pleadings should be dispensed with to save delay and expense.
In the other cases, the issues in each case are usually defined by the statute or governing rule and are substantially the same for every case. ' Where the question is defined by the nature of the proceeding and does not depend upon the circumstances of the particular case, formal pleadings are not necessary. In England in certain actions to recover a debt or liquidated demand the plaintiff may make his Statement of Claim, in short form by special endorsement on his writ of summons. Again, the parties by agreeing on the issues may dispense with pleadings.
19 Beyond cases of these types it is not probable that the abolition of pleadings will go at the present time.
20
Development of Procedural Jurisprudence.
It has already been noted that unlike the continental countries, there has been little attempt in our system of law to develop a procedural jurisprudence.
2 1 All our attention has been directed to the immediately practical and almost no attempt has been made to state fundamentals. In fact high authorities have urged that it was impossible to study pleading as a general science: all that should be atternptcd was the local code. 22 One result of that is seen in the lack of knowledge and even the aversion to knowledge of advances in pleading made in other jurisdictions shown by the average lawyer. It is believed that the hope for real pleading reforms and for the developing of a uniform system of procedure rests. largely upon the development of a different attitude towards the study of pleading --an attitude that it is not so much local E. g., the question whether a will is entitled to probate, the question whether an accidenf "arose out of and in the course of the employment" of a workman, the question whether a claimant was dependant upon a workman, etc.
" Ann. Prac., 1924, p. 13, 0. 3, r. 6; ibid., p. 560, 0. 34, r. 9. Cf. Ackerman & Hartnick, Inc. v. Berkowitz (1924) 
